Shortly after posting this commentary on June 27, I received e-mail comments from three well-known analysts of climate policy ― two resource and environmental economists and an attorney who's well-versed in the Clean Air Act. We share some of them below, along with my replies. ― James Handley, June 30.

Commenter 1: James – a nice piece, lots of important issues here. But I think you are mis-stating the stranded costs problem, and overstating the merits of a carbon tax. 

You have compared myopic regulation – this year’s regulation can be treated as permanent until, oops, we have to change it again – with a long-term, gradually and predictably rising carbon tax. One could equally well have long-term, gradually and predictably tightening regulations, or a myopic carbon tax (it will never go above $21/ton until, oops, etc.).

James Handley: True; there are no guarantees that a carbon tax would keep rising. But a revenue stream (especially if committed to an important purpose in advance) seems to offer additional incentives to stay on course. 

C-1: Stranded costs result from making long-term investments under the myopic approach to taxes OR regulation, not from regulation per se. A “read my lips – no carbon tax increase above today’s level” tax policy could induce large investments in incremental technologies, which would then be stranded when taxes were raised. (Or would lead to overwhelming political pressure not to raise the tax, in practice.)


JH: I agree.

C-1: A long-term schedule of predictably tightening future regulations would have the same salutary effect as a long-term schedule of predictably rising carbon taxes (and would be almost equally difficult to achieve, in realistic political terms). 


JH : Yes, Joe Aldy, former Obama White House climate economist, now at Harvard Kennedy School, suggests a carbon intensity standard declining on a pre-announced schedule.

Richardson & Burtraw (Resources for the Future) have expressed doubt about whether the Clean Air Act offers such flexibility or allows more flexible options like utility-wide carbon intensity standards. (See Greenhouse Gas Regulation under the Clean Air Act: Structure, Effects, and Implications of a Knowable Pathway.) EPA said in a notice of proposed rulemaking that it is not mandating fuel switching and does not contemplate it as a compliance option -- which I think also means they're contemplating rules that can be met without switching to renewables. So the "knowable pathway" probably comes down to plant-specific technology standards. And those are hard to ratchet down, especially predictably and smoothly. In practice, EPA tends to look at the technology available and set standards that can be met. 

And technology mandates for coal power plants, especially existing ones, can only go so far. The thermodynamic minimum energy penalty (independent of process) for capturing and sequestering CO2 is roughly 1/3 of the energy output of a power plant. Retrofitted plants are more energy intensive. (I've read of research to use the vast waste heat from power plants to do the work of capturing, but nobody's done it.)

So I don't expect EPA technology mandates to offer anything like the flexibility and predictability of a tax. Nor do they offer revenue, create broad incentives to reduce energy demand or offer monetary incentives for innovation. 


C-1: I think a carbon tax along the lines you propose would be great. But so would a well-planned, progressively tightening system of command-and-control regulation. The real advantages of a carbon tax, in terms of administrative simplicity, are important for many purposes, but it isn’t right for every situation and it shouldn’t be oversold. 


JH: Having worked to prosecute polluters for 14 years at EPA, I have doubts about the Agency's ability to effectively enforce declining technology standards. I feel more confident that IRS can collect a carbon pollution tax.
Commenter 2: Excellent dialogue that inspires many thoughts, and two comments. 
Despite many virtues, I am not convinced a carbon tax is administratively simpler. It could/should be, but won’t necessarily be simpler. Various exemptions and especially border tax adjustments or rebating revenues to energy intensive trade exposed industries could get complicated.
JH: Compared to the voluminous EPA Clean Air Act regs? 

We like the Border Tax Adjustment (BTA) in Rep Stark's bill, the Save Our Climate Act. It's short, not complicated. And BTA's strike me as vastly superior to rebates of carbon taxes to the Energy Intensive Trade-Exposed Industries. Rebates would enshrine dirty, inefficient practices and sacrifice revenue; BTA's would protect domestic industry while offering a rising bounty for trading partners to enact their own carbon taxes.

I'm surprised by all the worry about World Trade Organization rules. WTO's trade-harmonization provisions were written to accommodate a consumption tax -- the EU's VAT
. Why wouldn't a simple, non-discriminatory carbon tax be similarly consistent with WTO? I wonder if the EU is blundering by asserting that its aviation tax is an environmental measure. That's a harder standard in WTO. Taxing authority is clear. (As Chief Justice Roberts just said about the constitutionality of the health care mandate.) 
C-2: I think a BTA will become more complicated when offended parties claim things like their renewable support programs or smooth roadway surfaces or color of roofing shingles contribute to mitigation efforts, and hence must be considered as part of a border tax adjustment calculation that is tied specifically to a carbon tax.

JH: Yikes. Metcalf & Weisbach proposed [Design of a Carbon Tax (H'vd Env'tl L. Rev, 2009), p. 540, et seq.] setting BTA's using a default carbon intensity for five energy intensive commodities (steel, aluminum, chemicals, paper, cement) derived from average U.S. production practices. Carbon content for each imported (or exported) good would be calculated by summing the "carbon content" of those five. 

An importer (or exporter) asserting that their goods' carbon content is lower (or their competitors' is higher) would have the burden of proof. (Is that when they'd point out their white roof, smooth road, etc?) 
C-2: My other comment is that although EPA cannot raise revenue for the national government, I understand it could raise revenues for state governments. That is, a plausible scenario is that states administer implementation plans under the Clean Air Act that raise revenues through taxes or auctioned allowances. There are a lot of possible obstacles to that happening, especially political, but no single legal obstacle…so I understand. A real conservative might like that state’s rights aspect of CAA regulation.

JH: That’s interesting. States' enacting carbon taxes as their State Implementation Plans to meet their Clean Air Act requirements. Does that assume EPA chooses to set [National Ambient Air Quality Standard for CO2? In various Federal Register notices they've shown no stomach for NAAQs, despite Bill Snape's (Center for Biological Diversity) efforts.

And 50 separate State Implementation Plans? What about the law of one price? All kinds of arbitrage and distortions there? And wouldn't the international trade harmonization problems come up then, too?

C-2: 50 SIPs, not. For instance, the northeast states will try to submit a coordinated SIP around a strengthened RGGI [Regional Greenhouse Gas Initiative], with one price in that region. Given the flexibility of it, Pennsylvania might opt in, compared to less flexible options.

In sum, I would walk to Chicago to get a carbon tax in place, but I am increasingly dubious of the Faustian bargain some have suggested of sacrificing the Clean Air Act in exchange. I really agree with [C-1] about the virtues of the CAA. Let the CAA go slack or lag behind if the tax is doing the work. But I would be glad it is there as a backup.

JH: I much appreciate this discussion, your solidarity "walk to Chicago"...  CAA as a backup might be point where some bargaining could happen. It might also help address the concern about a carbon tax not rising or not rising fast enough.

Commenter 3: I agree 99% with [C-2]. However. The 1% is that it's not so easy to let the CAA "go slack". It grants a lot of discretion to EPA about how to act but not over whether to do so. Mass v. EPA and the recent DC circuit ruling illustrate that EPA can be compelled to start the regulatory process, and that it is hard to stop it w/o legislation. I understand that summary elides over a political shift in the middle. I also agree strongly with the result in both cases (though I think the tailoring rule should go down if a plaintiff with standing can be found).

The CAA isn't written as a menu option. It's a powerful statute that's hard to stop. Usually that's a good thing. But not always, especially when you have a better tool in place. The best solution would be a carbon price with a CAA tweaked to serve specifically as a backstop tool. But that's a big political ask.

JH: I take your word on the difficulty of letting CAA go slack... yes, a fall-back would be terrific. Would industry still prefer a carbon tax (because of flexibility and lower cost) even with EPA as a fall-back? [image: image1.png]



C-2: Nonetheless, I will walk with you to Chicago. 

JH: I imagine we'd have a good time. Maybe Jim Hansen and Bill McKibben would join us.
C-2: I'll carry a copy of the CAA as ballast in my backpack.
JH: It's ~ 300 pages [the statute]. But I meant the implementing regulations (in the Code of Federal Regulations) ~ 10x. I knew EPA lawyers who enforced just one part of the CAA regs (e.g. mobile source rules) for decades.

Spell these out [both]!





